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7
Chapter

Protection of the Wisdom of 
Thai Traditional Medicine, 
Indigenous Medicine and Herbs

The situation of the protection of the wisdom, or knowledge, of Thai 

traditional medicine, indigenous medicine and herbs includes fi ve major elements: 

(1) legal situation in the protection of local wisdom or traditional knowledge; (2) 

situations and changes aff ecting the protection of Th ai wisdom; (3) operations, 

problems/constraints and progress in the protection of Th ai wisdom; (4) progress 

in international negotiations for local wisdom protection; and (5) situation of the 

protection and promotion of Th ai traditional medicine wisdom under the Protection 

and Promotion of Th ai Traditional Medicine Wisdom Act, B.E. 2542 (1999).

7.1 Legal situation in the protection of local wisdom

Th e legal concept of the protection of local wisdom may be classifi ed into two 

main approaches: defensive protection and proactive protection. In most countries 

and non-governmental organizations, the operations for local wisdom protection 

are carried out using the defensive approach to deal with the problems of illegal 
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or unjust exploitation (commonly called “bio-piracy”), particularly for registration 

of intellectual property rights under the patent law system.
1

 

7.1.1 Defensive protection
Th is approach involves the protection of impacts on local wisdom resulting from 

various forms of protection under the intellectual property law. Th e recommendations 

or operations under this approach are:

(1) revising the patent law by requiring the disclosure of the source of the local 

wisdom and genetic resources in the stage of patent application; 

(2) establishing a database on local wisdom as well as folk arts and 

culture.

Th e current intellectual property system might facilitate the unlawful exploitation 

of local wisdom (and/or genetic resources) due to the opening of opportunity for 

applying for protection under the intellectual property law even though such an 

item of local wisdom has been illegally obtained. Th is issue has become a violation 

of local community’s rights, for example, the patenting cases of India’s turmeric and 

neem (Azadirachta indica) as well as Th ailand’s plao noi (Croton stellatopilosus). 

Th us, it is necessary to revise intellectual property laws especially those related to 

patent with the aim of creating fairness for the protection of local wisdom and/

or genetic resources as well as the prevention of law violation in connection with 

improper patent application of local wisdom and/or genetic resources, in accordance 

with the Convention on Biological Diversity.

To achieve the aforementioned objective, the alternatives for revising the 

patent law may include the disclosure of the source of local wisdom or genetic 

resources related to the invention whose protection is requested. Besides, a 

requirement may be issued to show the evidence of benefi t sharing for the case 

of using local wisdom or genetic resources as essential part of the invention. Th e 

above ways are the principles used by developing countries including Th ailand 

as their positions in negotiating various requirements of the Agreement on Trade 

Related Aspects of Intellectual Property Rights (TRIPS) administered by the World 

Trade Organization (WTO).
2

1
 Dutfi eld, G. 2004. Alternative approaches to traditional knowledge protection, Chapter 11. In Intellectual 

Property, Biogenetic Resources. pp. 110-124.
2 

WTO. 2004. Elements of the obligation to disclose the source and country of origin of the biological 

resources and/or  traditional knowledge used in an invention, 27 September 2004. WTO Offi  cial Document. 

IP/C/W/429/Rev.1
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Regarding the requirement for disclosing the source of local wisdom when 

making a patent application, whether or not it would contradict Article 29 of the 

TRIPS Agreement, there are two opinions on this matter: one is contradict and the 

other is non-contradict. To date, there has been no clear conclusion. However, such 

measures have been adopted in some countries such as:

✿ Th e European Union: voluntary measures have been laid down in the 

EU Directive on the Legal Protection of Biotechnological Invention. 

(Recital 27)

✿ Belgium: in 2000, its 1984 Belgian Patent Act was amended requiring, 

for patent application purposes, the disclosure of the source of the plant 

or animal related to the invention.

✿ India: in 2002, its patent law was amended to add two reasons for 

patent revocation, i.e. not fully disclosing the source of any biological 

material and duplicative holding of patent of community or indigenous 

knowledge in India or other countries.

✿ Brazil: Article 31 of Brazil’s Provisional Measure No. 2.186-16 provides 

that the patent applicant has to disclose the source of biological material 

or local wisdom as the case may apply.

As for the establishment of a database on local wisdom as well as folk arts 

and culture, it will be benefi cial for the patent offi  cial to specify that the item to 

be patented is non-novel or to check whether or not the item of genetic resource, 

local wisdom or folk art/culture related to biological material has been obtained 

with its owner’s permission. Besides, it is a tool to be used for sharing the benefi ts 

with the community or group of individuals that owns such an item of local wisdom 

or folk art/culture.

A good example of adopting this approach is the case of India having 

established Community Biodiversity Registrations (CBRs) for recording local wisdom, 

innovations, how to use various tools, and community resources. In addition, a 

database has been set up for Indian wisdom related to traditional medicine and 

drugs, both well-known and non-well-known items in various sets, called Traditional 

Knowledge Digital Library (TKDL).

In May 2005, the European Patent Offi  ce agreed in principle to attempt to 

seek ways for preventing the unlawful taking of Indian local wisdom, particularly 

medical wisdom, for patent application. In this eff ort, there will soon be an agreement 

between the European Patent Offi  ce and the Indian government to allow the 

European Patent Offi  ce to have access to the TKDL database of India, which has 
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data on more than 136,000 items of indigenous drugs, and to use the information 

for examining the patent application in connection with plants.
3

 

7.1.2 Proactive protection
Th e operations of this approach involve developing and establishing a sui 

generis system so that it is suitable for local wisdom protection.

 Since the current intellectual property protection system has some 

limitations and constraints and thus cannot be used appropriately and fairly for the 

protection of local wisdom, resulting in a negative impact in some instances. Th us, 

it is essential to develop a sui generis system for this purpose; and it should be 

suitable for the nature and conditions of the conservation, utilization, development 

and promotion of local wisdom, taking each country’s context and international 

situations or problems into consideration.

Th e concept for developing a sui generis system may include “property 

regimes” or “liability regimes”, or both combined.

For the property regimes, the system is based on giving an “exclusive right” 

to the owner to access the wisdom, deny access, specify conditions for access, 

and share the benefi ts. For the liability regimes, the liability for accessing the 

wisdom without the owner’s permission may occur after the action, i.e. ex-post 

compensation, due to the fact that items of local wisdom are numerous and in the 

“public domain”; and their real owners cannot be specifi ed. So the liability regimes 

may help resolve such problems.

In concrete terms, the operations for the proactive protection of local 

wisdom are evident. For example, in 2002, Peru passed a law for the protection of 

local wisdom of its native people called “Regime of the Protection of the Collective 

Knowledge of Indigenous People”, prepared by the National Institute for the Defense 

of Compensation and Intellectual Property (INDECOPI) through the civil society 

participation process. Th e law provides for the protection of “collective knowledge” 

of indigenous people related to biological resources; and the access to such wisdom 

for commercial research or industrial purposes requires the owner’s prior informed 

consent. In such an undertaking, a benefi t-sharing agreement has to be made to 

allocate at least 5% of the sales profi t in the future (before tax) to an indigenous 

people development fund. However, the law gives an exemption to the request 

for permission to access and benefi t sharing related to the use of local wisdom 

3 
EU to protect India’s traditional knowledge.  Times News Network , May 16, 2005.
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between indigenous groups or the use for non-industrial-scale domestic markets.
4
 

In addition to Peru, there are some examples of proactive protection operations in 

other countries such as India (see details in section 7.2.4).

Based on the legal framework for local wisdom protection proposed by 

Dutfi eld (2004), Th ailand has undertaken both defensive and proactive approaches 

to local wisdom protection in the country.

In implementing the defensive protection approach, several incidents of 

bio-piracy in Th ailand, such as the cases of plao noi (Croton stellatopilosus), kwao 

khruea (or kwao kruea: Pueraria candollei) and Th ai jasmine (Th ai hom mali) rice, 

have stimulated the awareness and movements of the civil society in preventing and 

resolving such problems. Th ere have been propositions from civil society organizations 

on the revision of the patent law to require the disclosure of the source of genetic 

resources or local wisdom for the invention. Regarding the development of database 

on local wisdom and biodiversity, eff orts have been made, according to the laws 

related to plant protection and Th ai traditional medicine wisdom, to collect the 

information scattered in various both public and private sector agencies. However, 

the networking for systematic data collection has been lacking.

In connection with the implementation of the proactive protection approach, 

state agencies and civil society organizations successfully pushed for specifi c laws (sui 

generis) related to the protection/conservation of local wisdom, especially for plant 

varieties improvement and traditional medicine. In 1999, two laws were enacted, 

namely the Plant Varieties Protection Act, B.E. 2542 (1999) and the Protection and 

Promotion of Th ai Traditional Medicine Wisdom Act, B.E. 2542 (1999). In addition, 

there have been eff orts periodically to pass other specifi c laws to cover all aspects 

of local wisdom protection.

7.2 Review of the situations and changes aff ecting Th ai 
local wisdom protection5

Th e essence of Th ai laws related to the protection of local wisdom (local 

knowledge or traditional knowledge) particularly indigenous medicine and Th ai 

traditional medicine, the strengths and weaknesses including limitations in the existing 

laws, and international agreements on local wisdom protection are as follows: 

4 
Aguirre, Begona. 2003. Th e Peruvian Law on Protection of the Collective Knowledge of Indigenous Peoples 

Related to Biological Resources, Chapter 30. In Bellmann, Dutfi eld and Melendez-Ortiz (eds.), Trading in 

Knowledge: Development Perspectives on TRIPS, Trade and Sustainability. pp. 285–292.
5
 Most of the content in this section is a summary and modifi cation from “Buntoon Srethasirote and Jade 

Donavanik (2005). A study on roles and positions of Th ailand in local wisdom protection. A full report 

presented to the Department of International Economic Aff airs, Ministry of Foreign Aff airs”.
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7.2.1 Thai laws
7.2.1.1 The 2007 Constitution of the Kingdom of Thailand

Th e provision on local wisdom protection in Th ailand’s constitutions appeared 

fi rst in Section 46 of the 1997 Constitution:

“Persons so assembling as to be a traditional community shall have the right 

to conserve or restore their customs, local knowledge, arts or good culture of their 

community and of the nation and participate in the management, maintenance, 

preservation and utilization of natural resources and the environment in a balanced 

and sustainable manner as provided by law.”

However, most state agencies still follow the laws that existed before the 

current Constitution came into force; such laws neither recognize nor protect the 

rights of traditional communities as prescribed in the Constitution. Th ey also refer 

to the necessity of having a law recognizing traditional communities’ rights before 

following Section 46 of the Constitution. As a result, in practice the operations for 

protecting local wisdom are rather problematic with regard to the interpretation of 

the defi nition of “traditional community” as to its characteristics.

While drafting the 2007 Constitution, the Constitution Drafting Assembly 

of Th ailand realized the problems of enforcing the 1997 Constitution in relation 

to “traditional community”; thus, they expanded the term as “a community, local 

community or traditional local community” so as to end the debate on its defi nition. 

Besides, the words “as provided by law” were deleted.
6

Th e protection of local wisdom is prescribed as Section 66 of the 2007 

Constitution as follows:

“Persons assembling as to be a community, local community or traditional 

local community shall have the right to conserve or restore their customs, local 

wisdom, arts or good culture of their community and of the nation and participate in 

the management, maintenance and utilization of natural resources, the environment 

and biological diversity in a balanced and sustainable manner.”

7.2.1.2 Laws on local wisdom protection

Th ere are three laws on or largely related to the protection of local wisdom: 

the Protection and Promotion of Th ai Traditional Medicine Wisdom Act, B.E. 2542 

(1999); the Plant Varieties Protection Act, B.E. 2542 (1999); and the Act on Ancient 

6 
Th e Extraordinary Commission on Records and Archives of Proceedings of the Meetings of the Constitution 

Drafting Assembly of Th ailand. Th e original intent of the Constitution of the Kingdom of Th ailand, B.E. 2550 

(2007). p. 61.
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Monuments, Antiques, Objects of Art and National Museums, B.E. 2504 (1961) as 

amended (No. 2) B.E. 2535 (1992).

(1) Th e Protection and Promotion of Th ai Traditional Medicine Wisdom 

Act, B.E. 2542 (1999)

 Th e scope of this law is to protect the wisdom of Th ai traditional 

medicine, including traditional drug formulas and Th ai traditional medicine textbooks, 

and Th ai herbs which are the herbs per se as well as the areas of their sources. 

 According to this Act, the Th ai traditional medicine wisdom is classifi ed 

into three types: (1) traditional Th ai drug formulas or Th ai traditional medicine 

textbooks of the nation; (2) general Th ai traditional drug formulas or general Th ai 

traditional medicine textbooks; and (3) private Th ai traditional drug formulas or 

personal Th ai traditional medicine textbooks. Th e monitoring and protection of 

each type of Th ai traditional medicine wisdom involve diff erent criteria; the use 

of the country’s Th ai traditional drug formulas for commercial purposes has to get 

permission with an agreement on benefi t sharing, right limitation, procedures and 

conditions as specifi ed in the ministerial regulations.

 Regarding the protection of herbs, herbs are divided into three groups: 

herbs deserving research, herbs of economic importance, and herbs nearing extinction 

or endangered herbs. Th e control and utilization measures will be diff erent according 

to the type of herbs. According to the law, herbs do not include only plants, but also 

animals, microorganisms, minerals, and original extracts from plants or animals.

 Th e control of access to herbs under this law is carried out using two 

methods: (1) issuing a notifi cation of “controlled herbs” especially those valuable 

for research, of economic importance or nearing extinction (Section 44) and (2) 

issuing a notifi cation of a “protected area for herbs” in case such an area is the 

provenance or origin of herbs, or its biodiversity may be damaged, or the nature of 

herb utilization is at risk of becoming extinct or declining genetically, or the state 

intends to use such an area for promoting public participation in the management, 

development and utilization of herbs in the area, whereas the area has not been 

declared as a conservation zone as per Section 61. After the “protected area for 

herbs” has been declared, ministerial regulations will be issued to specify various 

protection measures related to access, utilization, management procedures, etc.

(2) Plant Varieties Protection Act, B.E. 2542 (1999)

 Th is Act classifi es plant varieties into four types: wild plant variety, 

general domestic plant variety, local domestic plant variety, and new plant variety. 

Th e access to and use of each type of plant variety have to be carried out in 

accordance with the criteria, procedures and conditions prescribed by law.
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 Regarding the conditions for accessing and using general domestic and 

wild plant varieties, the law provides that the collection, procurement, or gathering 

of a plant variety or any part of plant for the purposes of breeding, experimental 

research or commercial research have to seek permission from the competent 

offi  cial; and an agreement has to be made on benefi t sharing, from which the 

proceeds will be remitted to the Plant Varieties Protection Fund (Section 52). In 

the case of non-commercial undertakings, the procedures will have to be as per the 

regulations prescribed by the Plant Variety Protection Commission (Section 53). In 

this connection, the plant variety protection law has provisions for the protection of 

community’s agricultural local wisdom, especially “local domestic plant varieties”,
7
 

farmers’ rights protection, traditional practices [such as the exchange of seeds among 

farmers/communities, storing of seeds for the next crop season (Section 33)] , and 

local wisdom development/promotion by establishing a plant variety protection fund 

to fi nance or subsidize community’s activities related to plant variety conservation, 

research, and development (Section 55).

(3) Act on Ancient Monuments, Antiques, Objects of Art and National 

Museums, B.E. 2504 (1961) as Amended (No. 2), B.E. 2535 (1992)

 Th e Act provides protection for ancient monuments, antiques, and art 

objects of public and private agencies using various measures, namely the control 

of the production of duplicate antiques and duplicate art objects (section 18 bis), 

especially the duplication of those in the possession of the Fine Arts Department, 

or those registered or recognized by the Department of Fine Arts as useful or of 

special art, historical or archeological value.

 As required by law, a person wishing to produce, trade or possess any 

duplicate antiques and duplicate art objects, whose duplication is under control, in 

his/her trading place is required to notify and follow the Fine Arts Department’s 

notifi cation on criteria, procedures and conditions for the production, trade, or 

possession at the trading place of controlled items of duplicate antiques or art 

objects.

7.2.1.3 Laws on drug and public health

Th ere are two laws related to the local wisdom protection, namely the Drug 

Act, B.E. 2510 (1967) and the Practice of the Art of Healing Act, B.E. 2542 (1999). 

Th e two acts aim to control the professional practices or the production, sale, or 

7
 A “local domestic plant variety” means a plant variety which exists only in a particular locality within the 

Kingdom (Section 43).
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import of traditional medicine. So, they cannot provide any protection against the 

wisdom of Th ai traditional medicine as per the intent for the protection, conservation, 

and preservation of local Th ai wisdom in connection with medical, nursing and 

pharmaceutical services. 

7.2.1.4 Laws related to intellectual property

Th ai laws on intellectual property especially related to Th ai local wisdom 

protection are: the Patent Act, B.E. 2522 [1989; Amendment, B.E. 2541 (1998)]; the 

Copy Rights Act, B.E. 2537 (1994); the Trade Secret Act, B.E. 2545 (2002); and the 

Geographical Indicators Protection Act, B.E. 2546 (2003).

All the four laws mentioned above can be used for protecting Th ai local 

wisdom in many aspects but with a lot of conditions and constraints under the 

intellectual property right law as summarized below:
8

A. Th e philology of laws on intellectual property is the protection of human’s 

new ideas or products, thus existing things appearing in the public or 

discovered items, which are the important characteristics of Th ai wisdom, 

could not be protected.

B. Various forms of laws on intellectual property aim to provide the rights 

to individuals which are diff erent from the concept of Th ai local wisdom 

in that the latter aims to protect community’s rights or community’s 

property.

C. Th e law on intellectual property gives the sole right to the right-holder 

for a certain period of time. Upon expiration of the right protection 

period, it will become a public property. Th is principle is in confl ict 

with the objectives of protection of the Th ai wisdom protection, which 

does not aim at any remuneration or reward; rather, it emphasizes the 

use of local wisdom with respect and recognition of community’s rights, 

with no time limitation. 

D. Th e existing laws on intellectual property rights protection can be a tool 

that promotes the exploitation of Th ailand local wisdom (as well as those 

belonging to other developing countries) unlawfully and unjustly.

8
 Jakkrit Kuanpoth. 2001. Patent: A concept and analysis. Nititham Publishing House; and Nantana Inthanon 

(2003). International agreement on intellectual property rights and impact on local wisdom. In: Jakkrit Kuanpoth 

and Buntoon Srethasirote (eds.). Towards the resource-based reform. Resources Base Policy Strategy Project. 

National Human Rights Commission.
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In summary, at present there are two Th ai sui generis systems dealing with 

the protection of local wisdom related to indigenous and traditional medicine, 

namely the Protection and Promotion of Th ai Traditional Medicine Wisdom Act, 

B.E. 2542 (1999) and the Plant Varieties Protection, Act B.E. 2542 (1999). Both 

laws have provisions on the protection of local wisdom related to indigenous and 

traditional medicine, farmers’ rights, communities’ rights, and wisdom related to 

the use of plant varieties. At present, however there has been no clear evidence 

on the eff ectiveness of the law enforcement as they have not been fully enforced. 

With regard to other medical-related laws, such as the Drug Act, B.E. 2510 (1967) 

and the Practice of Healing Art Act, B.E. 2542 (1999), parts of their provisions are 

considered as constraints in the development and promotion of Th ai wisdom.

7.2.2 International agreements and legal frameworks on the 
protection of Thai wisdom

At present, there are several international agreements and legal frameworks 

related to the protection of local wisdom or traditional knowledge and Th ai traditional 

medicine wisdom; briefl y, they are as follows:

7.2.2.1 Berne Convention for the Protection of Literary and 
Artistic Works 

Under the Berne Convention, the protection of literary works is rather broad, 

including the creation of literary, scientifi c and artistic works of all aspects in any 

formats such as books, documents, printed or written materials (such as notebooks, 

notes, lectures, preaching, and works of similar nature). Besides, such works also 

include theatre arts, musicals, rhythmic dances and pantomimes, music festivals, 

architectural works, sculptures, and graphic prints, etc. So, the scope of protection 

is quite extensive.

What should be protected under the Berne Convention are the works derived 

from local wisdom, such as the creation of a new work, based on the prototype 

created by our ancestors while maintaining the original value. For example, an 

architectural work that is similar to a historic place or the writing of a drug formulary 

textbook based on original knowledge or wisdom.
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7.2.2.2 Convention on Biological Diversity

Article 8(j) of the Convention on Biological Diversity mandates the member 

states “to respect, preserve and maintain knowledge, innovations and practices of 

indigenous and local communities embodying traditional lifestyles relevant for the 

conservation and sustainable use of biological diversity and promote their wider 

application with the approval and involvement of the holders of such knowledge, 

innovations and practices and encourage the equitable sharing of the benefi ts arising 

from the utilization of such knowledge, innovations and practices”.

Th e Th ai wisdom on medical and health care is regarded as knowledge, 

innovation, and traditional practices of the community that is consistent with the 

principles of conservation and utilization of biological diversity on a sustainable 

basis. Th us, Th ai wisdom falls within the scope for protection as prescribed in this 

Convention.

As Article 8(j) of the Convention prescribes only a broad principle for 

Contracting Parties (member countries) to adopt and take action. In an attempt 

to be more seriously protecting their own local wisdom, the Fourth Conference of 

the Parties in 1998, resolution IV/9 was passed to set up an ad hoc working group 

to work on activities relevant to Article 8(j) and other related articles. Th e working 

group has held fi ve meetings and accomplished several major tasks including 

the development of guidelines for the assessment of social, environmental and 

cultural impacts resulting from development activities that occur in the area where 

indigenous or local communities are using or occupying. Besides, the working 

group has recommended that a sui generis system be developed for local wisdom 

protection at the national level; and essential content of such a system will be 

further considered.

7.2.2.3 International Treaty on Plant Genetic Resources for 
Food and Agriculture

Th e International Treaty on Plant Genetic Resources for Food and Agriculture 

is an international law adopted on 3 November 2001, under the purview of the 

United Nations Food and Agriculture Organization (FAO), and entered into force 

on 29 June 2004. For Th ailand to become a member state (Contracting Party), 

its signature has been provided to the Treaty, but the ratifi cation process is still 

underway.
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Th e Treaty’s provision related to local wisdom protection is clearly stated in 

the part on Farmers’ Rights. Article 9 of the Treaty recognizes the importance and 

roles of local and indigenous communities and farmers in the conservation and 

development of plant genetic resources. Th e Treaty also requires that each member 

state take appropriate measures in accordance with its national legislation to protect 

and promote farmers’ rights in various aspects, including the protection of traditional 

knowledge relevant to plant genetic resources; the right to equitably participate 

in sharing benefi ts arising from the utilization of plant genetic resources; and the 

right to participate in making decisions, at the national level, on matters related to 

the conservation and sustainable use of plant genetic resources. In addition, it also 

prescribes that nothing in this Article shall be interpreted to limit any rights that 

farmers have to save, use, exchange and sell farm-saved seed/propagating material, 

subject to national law and as appropriate.

Th e scope of the protection of local wisdom or traditional knowledge under 

this Treaty is narrower than that prescribed in Article 8(j) of the Biodiversity 

Convention as the Treaty confi nes its scope only to the protection of plant genetic 

resources for food and agriculture; but the knowledge related to the use of plant 

genetics for illness treatment or industrial purposes is not included in this Treaty 

(Correa, 2001). However, as the use of herbs in local communities in tropical 

countries has a mixed feature for food and health care. Besides, a farmer and an 

indigenous healer may be the same individual, so the protection of farmers’ local 

wisdom relevant to plant genetic resources under this Treaty also helps support 

the protection of local wisdom for medical and other purposes.

7.2.2.4 Agreement on Trade-Related Aspect of Intellectual 
Property Rights 

Th e Agreement on Trade-Related Aspect of Intellectual Property Rights 

(TRIPS Agreement) is an agreement adopted at the conclusion of the Uruguay 

Round of Trade Negotiations in 1991. Its purposes are to promote the adequate 

and effi  cient measures for the protection of intellectual property rights and ensure 

that such measures are not barriers to international free trade and to set up the 

conditions for member states to provide intellectual property rights protection in 

various forms. For such purposes, the Agreement has set norms related to the criteria 

for protection, protectable subject matters, scope of rights, enforcement of rights, 

and dispute resolution mechanisms. Member states are required to abide by the 

minimum standards of the Agreement; however, they can implement in their law 

more extensive protection than that required by the Agreement, provided that such 

protection does not contravene the provisions of the Agreement (Article 1.1).
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In connection with the protection of Th ai local wisdom, Article 27 on 

patentable subject matters prescribes that member states have to provide patent 

protection for any inventions in all fi elds of technology. However, Article 27.3(b) 

prescribes that a member state may exclude patent protection for plants and animals, 

but the protection of “plant varieties” must be available either by patents or by an 

eff ective sui generis system or by any combination thereof.

As the use of medicinal herbs is a major part of Th ai local wisdom, the 

fact that the Agreement allows member states to choose a sui generis system for 

plant varieties protection, most developing countries that are dependent on the 

agricultural sector are able to have legislation for protecting their plant varieties 

appropriate to their own socio-economic conditions and technological capability. 

Th ey can also make suitable adjustments in the conditions for patent protection so 

that they are not so strict that they become a problem for farmers. Th us, the right 

protection is given to farmers and Th ai local wisdom without any contradiction to 

the provision of the Agreement.

Leskien and Flitner (1997)
9
 state that a member state can have a sui generis 

system for protecting plant varieties, but such a system must give exclusive rights 

in the forms of intellectual property rights in line with all basic principles of the 

TRIPS Agreement with respect to the national treatment (NT) and the most favoured 

nation (MFN). Th erefore, no legislation for the protection of plant varieties (and local 

wisdom) can be passed if it contains any provisions with discriminatory practices 

against foreigners or special privileges off ered to citizens of any particular country. 

On this issue, Jakkrit Kuanpoth and Somsak Daranut (1998)
10

 argue that member 

states of the Treaty can pass a sui generis system for protecting local plant varieties 

and local wisdom with the principle of independent protection and its own identity, 

without complying with the system adopted in developed countries, as far as it 

does not contradict the Agreement’s provisions. And in enforcing the law, there is 

no need to follow the basic principles of the Agreement, such as those related to 

the national NT and MFN since such a practice actually applies only to any of the 

seven categories prescribed in Article 1(2).

Subject to Article 27.3 (b) of the TRIPS Agreement, a member state that 

passes a sui generis system for plant variety protection must undertake a review of 

the content of the Article after the Agreement has entered into force for four years, 

9
 Leskien, D. and M. Flitner. 1997. Intellectual property rights and plant genetic resources: Options for a sui 

generis system, IPGRI, Rome.
10

 Jakkrit Kuanpoth and Somsak Daranut. (1998). Legal measures and international policy for the management 

of genetic resources and the promotion of local wisdom. Th ai Traditional Medicine Foundation, Fiscal Year 

1998.



320

Thai Traditional and Alternative Health Profi le, 2009-2010

i.e. since 1999. In the negotiations of the review process, industrialized countries, 

especially the USA, have pushed for a revision of such an Article – to abolish the 

option for choosing a sui generis system and to use only the patenting system, 

and to expand the patentable right to cover all living things, i.e. plants, animals 

and microorganisms. If the results of the negotiation come out as proposed by the 

USA, a great impact will be felt by developing countries as such an amendment 

will deprive member states of their rights to choose a form of legislation that is 

suitable for the protection of their relevant biological resources and local wisdom. 

However, all developing countries have submitted a proposition to add certain 

conditions for a fairer patent application, its key principle being the disclosure of 

the source of genetic resources and local wisdom related to the invention whose 

patent is being applied for.

7.2.2.5 Intergovernmental Committee on Intellectual 
Property, Genetic Resources, Traditional Knowledge 
and Folklore (ICG) of the World Intellectual Property 
Organization (WIPO)

Recently, at WIPO meetings a number of delegates have expressed concerns 

about the misappropriation by the third parties of local traditional knowledge or 

local wisdom of a particular community or country. For instance, using local/

indigenous designs, using songs and dances without permission for entertainment 

and fashion business as part of creating a new piece of work that will ultimately 

be protected by the intellectual property system. 

Th e 2000 General Assembly of WIPO adopted a resolution to establish an 

international body to review the issues of intellectual property, genetic resources, 

traditional knowledge and folklore. Th us, the Intergovernmental Committee on 

Intellectual Property, Genetic Resources, Traditional Knowledge and Folklore (ICG) 

was set up and the Committee has held 13 meetings in Geneva, Switzerland (the 

last meeting was held in October 2008).

Among a number of concepts and recommendations of the ICG meetings, 

what the member states want to see soonest is the establishment of a database 

on traditional knowledge or local wisdom to prevent it from getting patented 

inappropriately or unfairly through creating a common understanding that such 

knowledge is just something that has been passed on by word of mouth. Th us, it 

is hard for the patent examiner to know which knowledge has been used for which 

of the patent applications. Besides, eff orts have been made to draft negotiation 
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guidelines for traditional knowledge keepers to use in protecting their own benefi ts 

under the intellectual property system and in negotiating the benefi t sharing.

Moreover, WIPO has revised the patent management system and developed 

a capacity building tool for the defensive protection of traditional knowledge, such 

as expanding the use of various instruments for retrieving various aspects of data on 

patenting and the International Patent Classifi cation (IPC) so that it covers traditional 

knowledge, particularly medicines and curative care using medicinal herbs.

In connection with the establishment of a database for local wisdom or 

traditional knowledge protection, WIPO suggested that a Traditional Knowledge 

Digital Library Project (TKDL) be established. Th e operational guidelines for this 

eff ort were a joint initiative of several Indian agencies, especially in building a 

prototype. Th is will lead to the development of a global database so that any 

traditional knowledge can be accessed and retrieved to know of the existence or 

availability of such knowledge, so that it will not be taken for patent registration, 

misused or used unfairly.

Although the goal of TKDL is to protect traditional knowledge, on the other 

hand there are several issues that should be aware of in this eff ort.
11

 For example, 

TKDL’s data are readily accessible and can be used either properly or illegally, TKDL’s 

data must be continuously updated, newly discovered knowledge has to be added 

or further developed at a later date, several types of traditional knowledge cannot 

be recorded in a defi nite/fi xed format, the operating costs as well as the scope of 

data storing, including the type of data that should not be collected.

 

7.2.3 Negotiations of Free Trade Agreement (FTA)
Th e Royal Th ai Government, from the Th aksin through current administrations, 

has accorded more importance to bilateral FTA negotiations than to multilateral 

negotiations. Th is is evident in the fact that the Government has accelerated and 

pushed for FTA negotiations with several countries such as the People’s Republic 

of China, India, Bahrain, Australia, Japan, the USA, and the European Union.

(1) Th e US-Th ailand FTA negotiations

 Th e fi rst FTA negotiation with the USA was held in Hawaii in late June 

2003; and after that six rounds of negotiations were held (the last one in Chiang 

Mai in January 2006). Th e negotiations were suspended after the February 2006 

House dissolution and the September 2006 military coup. As per negotiated FTAs 

11 
Oguamanam, C. 2006. International law and indigenous knowledge: Intellectual property, plant biodiversity, 

and traditional medicine. p. 151.
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between the USA and other countries, such as Singapore and Chile, there have 

been provisions to raise the level of intellectual property protection so that it is 

more strict and extensive.

 If Th ailand has to accept the US demand in line with the US-Singapore 

Free Trade Agreement, an obvious impact will be related to “patent” as prescribed 

in Section 16.7 of the FTA. Overall, the US-Singapore FTA provides protection for 

inventions under the patent system, similar to that stated in the TRIPS Agreement, 

but the signifi cant change and essence that Th ailand has to take into consideration, 

particularly in regard to the Th ai local wisdom protection for the conservation and 

utilization of biological resources, including plant genetic resources, is that the fi rst 

item of Section 16.7 repeals the exceptions prescribed in Article 27.3(b) of the 

TRIPS Agreement. Th is will result in Th ailand having to provide patent protection 

for plants and animals if the government signs a bilateral agreement containing 

such a requirement.

 Th e various provisions for protection purposes under the FTA normally 

focus on the protection of rights to intellectual property related to copyrights and 

industrial assets. No importance is given to genetic resources and local wisdom 

which belong to developing countries like Th ailand. Th us, taking into account all 

aspects of the FTA negotiations with the US, there will be more negative eff ects, 

rather than positive, on Th ai local wisdom. Nevertheless, the Th ai Ministry of Public 

Health tried hard to propose, within the Th ai-US FTA negotiation texts, the measures 

to protect the local wisdom and the exclusion of the patent protection on plants 

and animals.

(2) Th e Japan-Th ailand FTA negotiations

 Th ailand and Japan have already negotiated and signed the Japan-

Th ailand Economic Partnership Agreement (JTEPA), which has been eff ective since 

November 2007. Th e major issue related to Th ai local wisdom protection in this 

Agreement is the patenting of microorganisms which are used as ingredients in 

some drug formulas as stated in the textbooks of Th ai indigenous or traditional 

medicine.

 In the JTEPA, Article 130(3) on patents states that “Each Party shall 

ensure that any patent application shall not be rejected solely on the grounds that 

the subject matter claimed in the application is related to a naturally occurring 

microorganism.” Th e Th ai trade negotiating committee claimed that such a provision 

has nothing more than the obligation that Thailand has under WTO’s TRIPS 

Agreement. But Professor Carlos Correa, a delegate who participated in the entire 

TRIPS Agreement drafting process, pointed out that Article 130(3) is the requirement 

that is more than that prescribed in the TRIPS-Plus since the TRIPS-Plus does 
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not specify what “invention” means. He also viewed that “Article 130(3) may be 

interpreted in such a way that a patent for a naturally occurring microorganism 

can be granted if the application has all the conditions in accordance with the 

patent law (i.e. novelty, inventive step, industrial applicability), or in other words, 

it is the laying of conditions for allowing a naturally occurring microorganism to 

be an ‘invention’.”
12

 Th e trade negotiating committee claimed that legal offi  cers from the 

Intellectual Property Department and the Ministry of Foreign Aff airs have reviewed 

this matter and opined that that Article 130(3) does not require Th ailand to grant 

any patent for any naturally occurring microorganisms to Japan – “It has been a 

common understanding of both Th ai and Japan negotiating committees during the 

negotiations that patenting of any naturally occurring microorganisms is undoable”.
13

 

Th at leads to a question, “why does Article 130(3) need to be retained?”

 According to an analysis of Nantana Inthanon (2007),
14

 a former judge 

of the Th ai Intellectual Property and International Trade Court, several issues and 

impacts related to Article 130(3) are pointed out as follows:

 As JTEPA’s Article 130(3) was ambiguously written, a public question 

arises as to what extent Th ailand is bound to provide the patent protection for 

microorganisms. In this matter, inventions related to microorganisms may be classifi ed 

into four types: (1) naturally occurring microorganisms that are not created by 

humans; (2) microorganisms that are extracted but have genetic characteristics similar 

to those of naturally occurring microorganisms in all aspects; (3) microorganisms 

that are created by a biological process or a non-biological process, such as genetic 

engineering; the genetic characteristics of such microorganisms will be diff erent 

from those of naturally occurring microorganisms; and (4) products made from 

various microorganisms mentioned above.

 However, the Japan negotiating party did not want to apply for patent 

for “type 1 microorganisms” as such microorganisms are unpatentable by law, but 

paid more attention to patent laws related to “type 2 microorganisms” as the laws 

in all industrialized countries allow the patenting of biological substances which 

have been extracted or purifi ed from naturally existing matters. As for Th ailand, 

by law type 2 microorganisms do not have “novelty” to qualify for being patented; 

12 
English version: “Article 130(3) may be interpreted as requiring the grant of a patent on a naturally occurring 

microorganism, provided that the patentability requirements (novelty, inventive step, industrial applicability) are 

met. In other words, it stipulates that such a microorganism may be an ‘invention’.”
13

 Th is statement is contained in the explanation of the Trade Negotiating Committee on the website of the JTEPA 

Negotiation Offi  ce.
14 

See all the details in the article on “JTEPA, patent for microorganisms and Trojan horse”, parts 1, 2 and 3. 

(http://www.measwatch.org/autopage/show_all.php?t=20&page=25&d_id=&s_id=)
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such an interpretation does not contradict any multilateral agreements related to 

patenting.

 Th us, the microorganisms that might cause a problem of interpretation 

on patentability are not naturally occurring ones (type 1 microorganisms) or those 

derived from naturally occurring ones (type 3 microorganisms), such as genetically 

modifi ed organisms (GMOs), as they are unpatentable because their characteristics 

are considered as “discovery”, not “invention”. But for type 3 microorganisms, WTO 

Member States are obliged to protect this kind of microbes, so it is hard for Th ailand 

to deny protection. Th en the problem is related to man-made microorganisms totally 

similar in genetic characteristics to naturally occurring ones (type 2 microorganisms); 

whether or not they can be regarded as a “product of nature” that is patentable.

 In countries with advances in biotechnological industry, such 

microorganisms can be patented, for instance in the United States, as they are not 

regarded as a product of nature, but they are a “product derived from nature” which 

is patentable. Patent laws in the European Union and Japan also have a similar 

principle, i.e. genetic matters are patentable even though their genetic characteristics 

are similar to those of naturally occurring ones.

 At present, there are no international agreements that require Th ailand to 

change its laws to be in the same direction as in those countries. Th e interpretation 

of Th ai patent law to deny patenting a microorganism that has similar genetic 

characteristics as those naturally occurring can be done, based on the fact that such 

a microorganism has no novelty according to the patenting requirements; and its 

genetic characteristics are similar to those of naturally occurring ones or it is an 

existing work or “state of the art” which has been interpreted in this direction by 

offi  cials of the Th ai Intellectual Property Department. 

 So Article 103(3) has raised a question as to whether Th ailand still has 

the right to deny patenting a microorganism based on the aforementioned reason 

because the Article prescribes that “Each Party shall ensure that any patent application 

shall not be rejected solely on the grounds that the subject matter claimed in the 

application is related to a naturally occurring microorganism”. Th e Th ai negotiating 

committee has explained that such a provision is just a commitment of both parties 

that each party will not reject any “application”, but the actual granting of a patent 

shall be in accordance of each country’s law.

Th e analysis of Nantana (2007) diff ers from the explanations of the Th ai 

negotiating committee in two issues as follows:
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Issue No. 1, in the examination of a patent application, there are two steps: 

formality examination and substantive examination. In the fi rst step, the examiner 

will check whether the application contains all the descriptions required by law, 

but not the substantive details of the innovation. For the second step, after the 

application has been found to have all the required descriptions, the examination 

will focus on whether or not the essence of the innovation meets the patenting 

requirements.

Article 103(3) of JTEPA prohibits the rejection of an application in the 

substantive examination step as it is just a checking of claim to see whether it is 

related to a naturally occurring organism, not to see whether the claim is really 

specifi ed in the application. Th e explanation of the Th ai negotiating committee, which 

states that Article 130(3) is just an application examination step, is incorrect.

Issue No. 2, the Th ai negotiating committee states that the agreement related 

to intellectual property under JTEPA does not go beyond the TRIPS Agreement. But 

the major impact of the intellectual property agreement under JTEPA is that the 

authority to interpret this agreement is no loner vested in the Th ai government sector 

or Th ai court. Intellectual property is regarded as “assets” related to investment; so, 

investors can fi le a lawsuit claiming damages directly from the Th ai government. 

Dispute resolution has to be undertaken according to the ICSID or UNCITRAL 

convention, under which appeals can no longer be lodged in a Th ai court of 

law; such a principle is totally diff erent from that under the WTO establishment 

agreement.

Aside from the issue of patent protection under Article 119 mentioned 

above, the patent protection for microorganisms is linked to the issue of investment 

protection under JTEPA’s Article 91(j) which prescribes that the term “investments” 

also means “intellectual property rights” as recognised by the laws and regulations 

of the Party.

Regarding the dispute that may arise from a patent application for naturally 

occurring microorganisms in accordance with the Biological Diversity Convention and 

the TRIPS Agreement, if a Japanese national who has invested directly in Th ailand 

in research for commercial purposes on man-made microorganisms, which have 

genetic characteristics similar to those of naturally occurring microorganisms in all 

aspects, applies for a patent for the microorganisms, but his/her application is rejected 

or he/she is forced to share some benefi ts fairly and equally as per the objective 

and provisions of the Biological Diversity Convention, and if the microorganisms 

include those created or developed from Th ai microorganisms, such a rejection or 

benefi t sharing requirement may cause the Japanese to fi le a lawsuit demanding 

compensation from the Th ai government.
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According to Correa’s study (2004),
15

 it has been found that the provisions 

on investment in the FTA have a broader scope than those contained in the 

international agreement as an expansion has been made on the intellectual property 

section, compared with those prescribed in the TRIPS Agreement; and the “national 

treatment” principle has been used without any exemptions as that provided in 

the international convention. Moreover, it is unclear about the defi nition or scope 

of “rights to intellectual property” under the provision on investment that may 

lead to the settlement of disputes, particularly those arising from “compulsory 

licensing measures”. In this regard, the investors may demand a compensation 

for their business loss. And there could be a problem related to the requirement 

for disclosure of “sources of genetic resources” to prevent biological piracy as the 

investors may raise the issue of inconsistency with the international law.

In conclusion, the existing negotiations at various international forums, 

essentially the WTO’s new round of multilateral FTA negotiations, are both 

opportunities and threats for developing countries to change the international trade 

agreements so that there will be a higher level of fairness and protection of local 

wisdom or traditional knowledge. What to be extremely cautious about are bilateral 

FTA negotiations, particularly with the USA, as their demand for an increased level 

of intellectual property protection will extensively and seriously aff ect the protection 

of Th ai local wisdom related to traditional medicine and others.

7.2.4 Experiences of various countries in the protection of 
traditional knowledge

Th is section deals with the experiences of various countries in the protection 

of traditional knowledge or local wisdom in both defensive and proactive manners, 

which will be useful for the protection of Th ai traditional wisdom.

7.2.4.1 India

India has had some historical background related to several cases of its local 

resources and traditional knowledge being taken surreptitiously for unfair use. Th us, 

India has to implement several measures to set up a system for the protection of 

traditional knowledge.

 One of the methods for resolving the problem is to document or prepare 

records related to traditional knowledge for use in determining any stealing of such 

15 
Correa, M. Carlos. 2004. Bilateral investment agreements: Agents of new global standards for the protection 

of intellectual property rights? (http://www.grain.org.)
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traditional knowledge or biological resources related to such traditional knowledge 

without owner’s consent. Th e benefi t of such records or database is that it can be 

used as evidence by the patent examiner to indicate that the item being patented 

is non-novel; and it is a tool for use in sharing the benefi t with the community 

or group of individuals that is the real knowledge holder. If there are no written 

records, it is not possible to determine how and with whom the benefi t sharing 

can be discussed and agreed.

India has been trying to incorporate a provision on traditional knowledge 

protection into several of its laws such as the 2000 Biological Diversity Act, under 

which Article 36(iv) prescribes that knowledge of local community related to 

biological diversity shall be protected, through the registration of knowledge and 

the establishment of a specifi c protection system. Moreover, to have this kind of 

specifi c protection and to ensure that the use of local wisdom including biological 

resources is carried out under a good protection system, Articles 19 and 20 of 

the law also prescribe that permission be requested to get access to traditional 

knowledge and biological resources from the National Biodiversity Authority (NBA) 

prior to such an access.

When granting permission to anybody to have access to traditional knowledge 

or biological resources, the NBA (of India) has to specify the criteria and conditions 

for such an access, including the methods for sharing benefi ts. In this regard, Article 

6 also requires that any person making a request for the protection of intellectual 

property rights of any innovation derived from traditional knowledge or biological 

resources of India has to ask permission from the NBA. Accordingly, Article 18(iv) 

states that the NBA has to object any applications for intellectual property protection 

at any places outside India if it is found that the requested patent protection has 

been derived from India’s traditional knowledge or biological resources.
16

In order to link with the biological diversity law, the 1999 Patent Act 

(Amendment No. 2) of India prescribes the conditions for patent rejection and 

revocation to include “non-disclosure” or “wrongful disclosure” of the source of 

knowledge or biological resources and/or the expectation that the basis for deriving 

the innovation may possibly be from any traditional knowledge (local wisdom) or 

biological resources. Moreover, the law also has a provision on objection against 

patenting if anyone has found that India’s traditional knowledge has been used 

to produce the innovation whose patent is being applied for even though such 

traditional knowledge has never been recorded as evidence, but it has been passed 

on by word of mouth and regarded as traditional knowledge. However, someone 

16 
Dutfi eld, G. 2004. National case studies, India, Chapter 14. In: Intellectual property, biogenetic resources. 
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has to show that such traditional knowledge does exist and has been really used, 

not groundlessly created.

7.3 Th ai local wisdom protection: Implementation, problems 
and obstacles 

7.3.1 Thai local wisdom protection under the Constitution
During the period when the 1997 Constitution of Th ailand was in eff ect 

(through August 2006), there were several verdicts of the Constitutional Court related 

to the conservation and revival of tradition and local or traditional wisdom (Decision 

Nos. 6/2546, 25/2547 and 52–53/2547), under the Liquor Act, B.E. 2493 (1950), on 

the constitutionality of issues related to local wisdom. Such issues involve the fact 

that rural villagers commonly use the wisdom for producing yeast, normally used 

for producing food and medicine, in producing liquor for human consumption 

and sale to generate additional revenue for the community. But, according to the 

Liquor Act, villagers or communities’ production of liquor from the yeast without 

a permit is illegal. So, this matter was sent to the Constitutional Court for decision 

whether the 1950 Liquor Act was contrary to or inconsistent with Section 46 of the 

1997 Constitution.

Th e Constitutional Court has passed a verdict that the Liquor Act was not 

contrary to or inconsistent with Section 46 of the Constitution for the reason that 

even though Section 46 recognizes and protects an indigenous community’s right 

to conserve and restore their local wisdom, the last part of the Section states that 

“as provided by law”. Th at means such a right has to be in accordance with law. 

But at present there is no legislation related to the right of people assembling 

as a traditional community; so, there can be no dispute as to whether the 1950 

Liquor Act was contrary to or inconsistent with Section 46 of the Constitution. In 

other words, legislation related to the right of people assembling as a traditional 

community to conserve or restore local wisdom had to be enacted fi rst, and then 

Section 46 of the Constitution would come into force.
17

Th e lack of legislation recognizing and protecting indigenous community’s 

rights according to the Constitution has caused a security-related problem with respect 

to the access to and the use of biological diversity in a balanced and sustainable 

manner. According to the new 2007 Constitution, the parliament has resolved such 

a problem by deleting the wording “as provided by law” with the intention that 

the community would be able to exercise their right upon the promulgation of the 

17 
Patchara Limchantra. 2007. Th e protection of traditional knowledge by laws of Th ailand, compared with 

international agreements. Th esis of the Faculty of Law, Th ammasat University. pp 19–21.
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Constitution. However, to date there has been no concrete case to show how the 

2007 Constitution will be able to resolve the problem that occurred in the past and 

how it will be enforceable in practice.

7.3.2 Plant Varieties Protection Act, B.E. 2542 (1999)
Since 26 November 1999, the date on which the Plant Varieties Protection 

Act came into force, progress has been made in regard to the enforcement of the 

law in various aspects as follows:

(1) Sixty-eight subordinate laws have been enacted.

(2) Th e criteria for examining new plant varieties of have been prepared 

for 47 varieties.

(3) Th e registration for protection of new plant varieties: there have been 

398 applications for registration of new plant varieties; and 33 varieties 

have been registered.

(4) Th e registration of new plant varieties in foreign countries: the Department 

of Agriculture has applied for registration of the “Pathum Th ani 1” rice 

variety in the USA and “Prachin Buri 2” rice variety in the USA, Vietnam, 

and the European Union.

(5) Th e protection of Th ai plant varieties in foreign countries by lodging 

protests against the registration of “yok” (crested euphorbia) and Curcuma 

spp. (khamin) fl ower plants in the European Union.

(6) Th e acceptance of 16 notifi cations about experiments or research studies 

on general indigenous and wild plant varieties for non-commercial 

purposes. 

  

7.3.3 Protection and Promotion of Thai Traditional Medicine 
Wisdom Act, B.E. 2542 (1999) – (see details in section 7.5)

Since the Act’s coming into force on 29 May 2000, progress has been made 

in regard to the law enforcement in various aspects as follows:

(1) Twelve subordinate laws have been enacted and enforced.

(2) Six ministerial regulations have been endorsed by the Council of State 

and are being reviewed by the Offi  ce of the Council of State (krisdika 

in Th ai).

(3) Two ministerial regulations are being reviewed by the Council of 

State.
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Regarding the enforcement of the Act, several activities have been undertaken 

related to the protection and promotion of Th ai traditional medicine wisdom as 

follows:

✿ Th e establishment of the Th ai Traditional Medicine Wisdom Fund: Th e 

fund has provided fi nancial support to six major plans, namely the 

operations of all Provincial Registrar’s Offi  ces, research and development 

of wisdom in Th ai traditional medicine and herbs, surveys on herb 

protection zones, etc.

✿ Th e setting up of the Th ai Traditional Medicine Register: the Department 

for Development of Th ai Traditional Medicine and Alternative Medicine 

(DTAM) has established a computerized system for the registration of Th ai 

traditional medicine wisdom. As of 11 June 2008, 11,373 Th ai traditional 

drug formulas and 1,514 Th ai traditional medicine textbooks have been 

registered.

✿ A notifi cation on herb control: there has been a Notifi cation of the 

Ministry of Public Health on Controlled Herb (Kwao Khruea), B.E. 2549 

(2006). 

✿ A management plan for herb protection: the Ministry of Public Health 

has issued a Notifi cation on Management Plan for Herb Protection in 

the Phu Pha Kut Conservation Zone in Mukdahan Province, 2008–2010, 

(eff ective from 28 February 2008).

In the actual operations, there have been some problems and obstacles as 

follows:
18

✿ Th e law uses the word “control” (in the notifi cation on controlled herb); 

such wording worried many people about the enforcement of the law. 

Th e DTAM has to implement extensive public relations eff orts as well 

as review the need for such a notifi cation. Th e DTAM has preliminarily 

adjusted its operational model and methods to chiefl y emphasize the 

promotion approach such as publicizing technical information rather 

than issuing notifi cations. 

✿ Th e people are not interested in applying for registration of their rights 

in accordance with Section 15 of the Act as most of them misunderstand 

that they have to disclose all of their information and they are also 

protective of the information.

  
18 

Department for Development of Th ai Traditional Medicine and Alternative Medicine, Ministry of Public Health. 

A document presented at a seminar on “Progress and Obstacles in the Development or Enforcement of Laws 

Related to Biological Diversity and Th ai Local Wisdom”, 28 July 2008, Richmond Hotel, Nonthaburi, organized 

by the “Study of Laws for Economic Development Based on Biological Resources and Local Wisdom Project”, 

Faculty of Law, Chulalongkorn University.
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7.3.4 Act on Protection of Geographical Indication, B.E. 2546 
(2003)

 Th e Act has been in eff ect since 28 April 2004. As of November 2008, 

22 items of geographic indication had been registered, such as Nakhonchaisri 

pomelo, Chainat Khaotaengkwa pomelo, Plateau de Phurua wine, Sangyod Muang 

Phatthalung rice, Khaohang Hom Th ong Sakonthawapi rice, Th ung Kula Rong-Hai 

Th ai Hom Mali rice, Nanglae Pineapple, Srirasha Pineapple, Yok Dok Lamphun silk 

cloth, and Phraewa Kalasin silk cloth.

A study on the results from the enforcement of the geographical indication 

protection law has revealed that the Act is useful for protecting the reputation of 

the goods. Th e Act is complementary to the 1999 Plant Varieties Protection Act in 

protecting the fi ght over plant varieties and the snatching of goods’ reputation for 

commercial use, for example, in the cases of rice, Th ai silk, etc. In addition, it is 

a tool that indirectly helps protect local wisdom, including indigenous wisdom of 

traditional medicine. However, there are some issues that might be problematic in 

law enforcement to which the government should give importance in preventing 

and resolving many impacts such as the problem of setting standards for goods 

manufacturing.
19

In the protection of geographical indications in Th ailand, the registration 

has to be done together with the system for goods standards control. Th erefore, the 

law requires that the registration applicant prepare “goods standard specifi cation” 

which includes four types of descriptions: product specifi cation, links between the 

product and the geographical source, zoning or boundary setting, and inspection 

structure and control system. 

Any goods that will be able to use a geographical indication must have the 

characteristics and quality as specifi ed in the registered “goods standard specifi cation”. 

A producer of the goods using a diff erent process or having characteristics diff erent 

from those specifi ed in the “goods standard specifi cation” will not be able to use 

the geographical indication.

In the case of “Sangyod Muang Phatthalung rice”, whose geographical 

indication has been registered, any rice claiming such a geographical indication 

must be the rice that is grown only in Phatthalung province and also with the 

condition that the producer must be a farmer who has applied to join the “Sangyod 

Muang Phatthalung rice” project and must produce the rice that has the quality or 

all characteristics specifi ed in the registered goods standard specifi cation. Besides, 

19 
Jakkrit Kuanpoth and Buntoon Srethasirote. 2008.  Legal protection of geographical indications for export 

promotion and empowering local communities. Offi  ce of the Th ai Research Fund (TRF).
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according to the “goods standard specifi cation”, Sangyod Muang Phatthalung rice 

must be grown from the seeds obtained only from the Phatthalung Rice Research 

Centre, the Sixth Seed Centre in Phatthalung, or agricultural cooperatives producing 

seeds. But at present, many farmers use the planting methods that are diff erent 

from those stated in the registered goods standard specifi cation. For example, they 

do not use the seeds from the specifi ed sources, but use the seeds obtained by 

exchanging them with other farmers or the seeds collected in their own paddy 

fi elds. Moreover, some farmers harvest or store the rice with the method that is 

diff erent from the one stated in the application for registration. Th at means that the 

“goods standard specifi cation” for Sangyod Muang Phatthalung rice does not have 

broad enough details to cover all Sangyod rice grown in that entire area, resulting 

in farmers not being able to join the Sangyod Muang Phatthalung rice project. 

And those who use a diff erent production method cannot sell their rice under the 

geographical indication of “Sangyod Muang Phatthalung rice” even though their 

rice is of the same quality as that from other farmers and even though they used 

to produce and sell rice under the name of “Sangyod Muang Phatthalung rice” 

before such a geographical indication was registered.

According to the aforementioned study, it is evident that the law related to 

geographical indication protection is useful for promoting the strength of community 

and protecting local wisdom, but its enforcement may negatively aff ect the community 

and the local wisdom protection in many aspects. So agencies concerned should be 

mindful of this matter when enforcing the laws related to the protection of plant 

varieties and Th ai traditional medicine wisdom in the future.

 

7.3.5 The study and drafting of “Traditional Knowledge 
Protection Bill”

As Th ailand does not have a law on traditional knowledge or local wisdom 

protection, there are only laws related to the protection of plant varieties and 

Th ai traditional medicine wisdom, which provide protection of local wisdom in 

specifi c areas only. Th us, there have been eff orts of several state agencies to draft 

a specifi c law related to this matter.

In 2006, the Department of Intellectual Property, Ministry of Commerce, set 

up a Committee on Drafting a Traditional Knowledge Protection Bill, chaired by 

its deputy director-general. Th e committee has drafted the bill with the purpose of 

conserving traditional knowledge or local wisdom in a sustained manner, preventing 

the registration by any individual of any traditional knowledge that belongs to the 

community, and allowing for fair benefi t sharing with the knowledge holder when 
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using it further for commercial purposes. However, the operations of the committee 

came to an end when there was a change in the Department’s administrators.

Later in 2007, the Department of Intellectual Property commissioned a study 

and development of a legal framework for the protection of traditional knowledge 

under the Department’s Law Development Plan (2005–2008). Th e study has been 

completed and the study team has made a number of recommendations for drafting 

a law related to this matter, such as:
20

Th e study team has deemed that it is extremely necessary for Th ailand to 

have a system for the sui generis protection of Th ai traditional knowledge beyond 

the traditional medicine wisdom. Th e Th ai traditional knowledge should be divided 

into two levels as follows:

1. National traditional knowledge means the traditional knowledge that 

is generally used and the right-holder of such traditional knowledge is 

Th ailand. To acquire such a right, there should be no requirement for 

registration, but there must be a notifi cation to motivate for submission 

into a protected traditional knowledge inventory by a responsible 

agency.

2. Community traditional knowledge means traditional knowledge that is 

apparent only in a particular community; and the right-holder is the 

community. To acquire such a right, there must be registration with the 

responsible agency.

Th ere should be two approaches for legal right or protection: (1) protection 

of property right or economic right – providing the exclusive right to the right-

holder to authorize access and determine benefi t sharing (ABS) on the protected 

traditional knowledge and (2) protection of the integrity of traditional knowledge 

– protecting it from inappropriate use or distortion as it is found that more and 

more traditional knowledge has been used with distortion.

To date, it is unclear as to how the Department of Intellectual Property will 

use or implement the results and recommendations of the aforementioned study. As 

per enquiries with the Department’s offi  cials concerned (July 2008), we learned that 

the department has deemed that the protection of traditional knowledge involves 

a large number of state agencies and it is beyond the capacity of the Department 

to draft specifi c legislation to cover all aspects of traditional knowledge protection. 

So the Department still has no clear guidance on this matter.

20 
National Center for Genetic Engineering and Biotechnology. 2007. Conceptual framework for protection of Th ai 

traditional knowledge. National Science and Technology Development Agency. A full report presented to the 

Department of Intellectual Property, Ministry of Commerce.
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7.3.6 Monitoring and resolving the problem of bio-piracy
In the past, there were many cases of bio-piracy aff ecting Th ailand such 

as the cases of Th ai Hom Mali rice (jasmine rice), plao noi ((Croton stellatopilosus 

Ohba), mangosteen, etc. We will describe the most recent bio-piracy cases, i.e., 

kwao khruea (Pueraria spp.) and ruesi dadton (stretching exercise, hermit body 

twists, or contorted hermit), to refl ect the legal preparedness as well as problems 

and obstacles in dealing with bio-piracy in Th ailand.

The case of kwao khruea

In 2004, the then Biodiversity and Th ai Wisdom Organization (currently 

BioTh ai Foundation) revealed at a press briefi ng that several foreign companies 

(Kose Tokyo and Shiratori Pharmaceutical companies of Japan and Cheil Jedang 

Corporation of Korea) had registered a patent for kwao khruea in the USA.
21

Such a case had occurred before the 1999 Plant Varieties Protection Act came 

into force (on 25 November 1999). It was the use of Th ai traditional knowledge or 

local wisdom in further research studies using modern science and technology and 

then got it patented for producing commercial products without sharing any benefi t 

with Th ailand, which is the origin of the knowledge as well as raw material. Th e 

state agency responsible for enforcing the law cannot do anything in accordance 

with the law’s intent and provision. Kwao khruea is regarded as either a wild plant 

or a general plant if grown in a farm. Th e law prescribes that using such a plant 

variety for commercial purposes needs to obtain the competent offi  cer’s permission 

and also a benefi t-sharing agreement has to be settled fi rst. A penalty clause is 

clearly prescribed in the law for any person who violates such requirements.

One of the major problems in enforcing the plant varieties protection 

law is the delay in passing necessary by-laws or subordinate legislation such as 

ministerial regulations on criteria for benefi t sharing, etc. Th is has resulted in state 

offi  cials’ unconfi dence in strictly enforcing the law. So, the benefi t sharing in the 

use of genetic resources is practically unenforceable. Th e problem of the delay in 

enacting subordinate laws is a matter that needs to be dealt with urgently as the 

plant varieties protection law has been in eff ect for more than 10 years.

In resolving the problem related to kwao khruea, it has been noted that 

Th ailand has not used the Biodiversity Convention to the full extent even though 

Th ailand, Japan and Korea are Contracting Parties or member states of the Convention; 

one of its purposes being to share the benefi ts from the use of biological resources 

fairly and equitably.

21 
Data from BioTh ai Foundation (www.biothai.net/web/fi le/SatSeptember2007-18-11-9-piracy_07.pdf)
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The case of ruesi dadton

Th e case of ruesi dadton or rusie dud ton (stretching exercise, hermit body 

twists, contorted hermit, or hermit yoga) is the most recent case of bio-piracy of 

Th ai traditional knowledge or local wisdom. Th e issue occurred when a Japanese 

came to learn Th ai massage and ruesi dadton at the Wat Pho School of Traditional 

Medicine in Bangkok in 2002. Upon completion of his training and returning to 

Japan, he started his occupation involving Th ai massage, spa, and yoga in a full 

cycle manner; and he applied for registration of his trademark of “Russie Dutton” (or 

transliterated as ruesi dadton from the Th ai word “ ษีดัดตน”) and got his business 

registered as Russie Dutton Limited Partnership; he had the name of magazine and 

newspaper registered on 24 February 2006 and the trademark for teaching Th ai 

yoga registered on 17 March 2006. Besides, he had applied for registration of more 

than 50 other products as well as services such as cosmetics, health foods, audio/

video materials, yoga instructional media, translation services, massage training, 

and others, for consideration by the Japan Patent Offi  ce (JPO).

After having learned of the trademark registration of “Russie Dutton”, Th ai 

people in both public and private sectors got together to fi nd ways to prohibit the 

Japanese businessman to use the word “Russie Dutton” as a brand name of any of 

his goods and services. Th is is because the word “russie dutton or ruesi dadton” 

is a common name and generally recognized and the postures of “ruesi dadton” 

is a national and public domain in Th ailand. So it is totally inappropriate to let 

a Japanese individual fi le a patent application of the word “Russie Dutton” for his 

own benefi t. As a result, the Ministry of Commerce, the Ministry of Foreign Aff airs 

and the Ministry of Public Health sent a letter of inquisition and protest, as well 

as expressed concerns, about such applications to JPO, informing them that “Russie 

Dutton or ruesi dadton” is the property and local wisdom of Th ailand. Th e letter 

was sent from the Department of Intellectual Property to JPO in November 2006; 

but the patent applicant argued that “Russie Dutton” was not a common name in 

Japan, and he was the one who had made the word recognizable in Japan.
22

Finally, JPO made a decision revoking the trademark registration on 17 April 

2007, reasoning that the wording of the trademark was regarded as the property of 

Th ailand including Th ai people, and that the right-holder, who had no relationship 

with Th ailand and was not a Th ai citizen, had fi led a patent application without any 

permission or consent from the Th ai traditional medicine school and Th ailand, even 

though the right-holder had no ill intent. Besides, the aforementioned trademark 

registration in Japan was a violation of the principle of honest relationship between 

Japan and Th ailand. 

22 
National Genetic Engineering and Biotechnology Center. 2007. Report on conceptual framework for protection 

of Th ai traditional knowledge. Ibid. 
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Th e resolution of the “ruesi dadton” case is a success resulting from the 

cooperation of several public and private agencies, including the people and the 

media, in protecting the national wisdom from being stolen for unfair use. It was 

a proactive action of Th ailand regarding the resolution of bio-piracy; and it is a 

signifi cant lesson for Th ailand in resolving this kind of problem in the future. Th is 

matter requires multisectoral cooperation and political support to solve the problem. 

Th e legal measure alone has proved to be inadequate.

In addition, it is noteworthy in the “ruesi dadton” case that even though 

there is no registration to protect “ruesi dadton” in accordance with Th ai law, due to 

delays in the subordinate legislation process under the Protection and Promotion of 

Th ai Traditional Medicine Wisdom Act (similar to the case under the Plant Varieties 

Protection Act), action can be taken to successfully revoke the trademark registration 

in Japan. Th us, having a legal framework for protection is not the deciding factor 

of the success in the prevention/resolution of bio-piracy.

7.4 Progress in international negotiations for local wisdom 
protection

7.4.1 Convention on Biological Diversity
Overall, the Convention on Biological Diversity is an international agreement 

that is positive to the protection of local wisdom or traditional knowledge. During 

the 4
th

 Conference of Parties to the Convention, a resolution was passed to set up 

the “Ad Hoc Open-ended Intersessional Working Group on Article 8(j) and Related 

Provisions of the Convention on Biological Diversity”. To date, the Working Group 

has held fi ve meetings; the last one held on 15–19 October 2007 in Canada had 

discussions on several major issues, for example:
23

✿ Th e International Regime on Access and Benefi t-Sharing (IRABS) – this 

is a major issue related to local wisdom protection, on which African 

countries proposed that IRABS had to be in line with the principle of 

prior consent from the local community or indigenous people before 

getting access to the genetic resources and local wisdom under the care/

possession of the community; and the community has to have the right 

to deny such an access.

✿ Th e issue related to the development of components of the sui generis 

system for the protection of local knowledge, innovations and practices; 

23 
CBD Secretariat. 2007. Report of Th e Fifth Meeting of Th e Ad Hoc Open-Ended Working Group on Article 8(J) 

And Related Provisions of Th e Convention on Biological Diversity. UNEP/CBD/COP /9/7
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comments were received from several countries on major components, 

defi nitions/meanings, etc. Th e sui generis system development will be 

linked to the negotiation on IRABS.

In addition to the negotiations on issues related to Article 8(j), at the Conference 

of the Parties of the Convention, there was a negotiation on an issue related to local 

wisdom protection, especially “technology transfer”. A study conducted by Somchai 

and Th ipsurang (2008)
24

 on this matter reveals that there are several issues that 

should be considered carefully in relation to the transfer of technology that may 

aff ect local wisdom, especially the fact that the Convention has a provision on the 

promotion of technology transfer for the sustainable conservation and utilization 

of biological diversity. Th e provision does not specify that such technologies are 

confi ned only to modern technologies of industrialized countries. Th erefore, such 

technologies also include the local wisdom of developing countries related to the 

sustainable conservation and utilization of biological diversity. Even though the 

issue of local wisdom is being negotiated for ways of protection under Article 8(j), 

there should be a linkage between the technology transfer strategic plan and the 

local wisdom protection under Article 8(j) or, in setting a strategy for technology 

transfer, the impact on local wisdom should be taken into consideration.

 

7.4.2 The operations of WIPO on local wisdom protection
At the 8

th
 meeting of the Intergovernmental Committee on Intellectual Property, 

Genetic Resource, Traditional Knowledge and Folklore (ICG, 2005), two provisions 

were drafted: (1) Draft Provision for the Protection of Traditional Knowledge and 

(2) Draft Provision for the Protection of Expressions of Folklore.

In the Draft Provision for the Protection of Traditional Knowledge, the term 

“traditional knowledge” refers to the content or substance of knowledge resulting 

from intellectual activity in a traditional context, and includes the know-how, skills, 

innovations, practices and learning that form part of traditional knowledge systems, 

and knowledge embodying traditional lifestyles of indigenous and local communities, 

or contained in codifi ed knowledge systems passed between generations. It is not 

limited to any specifi c technical fi eld, and may include agricultural, environmental 

and medicinal knowledge, and any traditional knowledge associated with genetic 

resources.
25

24 
Somchai Ratanasuesakul and Thipsurang Vathitphund, 2008. Problems of technology transfer under the 

Convention on Biological Diversity. A programme on development of knowledge and strategy for international 

and multilateral agreements related to environment. Th ailand Research Fund (TRF).
25

 Draft provision for the protection of traditional knowledge, article 3.
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To be protected by the Draft Provision, the traditional knowledge must be 

generated/transmitted from generation to generation and integral to the identity of 

the indigenous or traditional community (Article 4). Th e protection shall be valid as 

long as the traditional knowledge fulfi lls the criteria of eligibility for protection (Article 

9); and the benefi ciaries of the protection under the Draft Provision are individuals 

in the traditional communities or the indigenous and traditional communities 

themselves that are the holders of the traditional knowledge (Article 5).

The Draft Provision protects traditional knowledge against commercial 

utilization with unfair or illicit means, for example, using without permission 

from, or non-sharing of benefi t with, the holder of the traditional knowledge. Th e 

protection of traditional knowledge of local communities means the protection from 

being acquired by unfair means, i.e. theft, deception, coercion, trespass, breach of 

contract, or fraud (Article 1). It also lays down the principle for the protection of 

local communities’ knowledge, which is the principle of fair and equitable benefi t 

sharing, meaning that any individual or agency that uses the knowledge of any 

community, the benefi ts will have to be shared with the knowledge holder in a fair 

and equitable manner (Article 6). And before taking the traditional knowledge for 

use, prior consent must be obtained from its traditional holder (Article 7).

With regard to the exceptions to the implementation in accordance with 

the Draft Provision, especially in the case of using traditional knowledge for non-

commercial purposes, such as research, exchange, the use and transmission of 

traditional knowledge by the knowledge holders, the use of traditional knowledge of 

local communities for public health purposes or by government offi  cials, such use 

may not require any consent from the traditional knowledge holders (Article 8).

Any action or use prior to the entry into force of the Provision must be 

regularized according to the Provision based on individual case (Article 10). Th e 

implementation of the protection provision must be transparent and accountable; 

and the government officials concerned may maintain registers or records of 

traditional knowledge (Article 11). And all countries using the Provision should 

provide protection for foreign holders of traditional knowledge at least at the 

same level as traditional knowledge holders who are nationals of the country of 

protection (Article 14).

After both of the Provisions were drafted, many ICG meetings were held to 

review and comment on the content of the Draft Provisions, which have proceeded 

rather slowly due to diff erences in the concepts and positions of developed and 

developing countries. Th e 11
th

 ICG meeting held in July 2007 had to extend the 

timeframe for carrying out its mission as it could not negotiate and settle various 

issues as planned.
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Most recently, the 13th ICG meeting, held on 13 October 2008, was unable 

to settle the issue of modalities for negotiations of future plans. Most developing 

countries wanted to see both Draft Provisions for the protection of traditional 

knowledge and folklore as legally binding international instruments, while developed 

countries insisted that further studies be conducted and expressed their position 

that the Draft Provisions had to be non-binding. In particular, African countries 

proposed that a study be carried out on development of measures for disclosing 

the source of genetic resources for any invention in the stage of fi ling a patent 

application; this is to create a link between genetic resources and the intellectual 

property rights system as requested by the Parties to the Convention on Biological 

Diversity. In this connection, more than 100 countries jointly submitted a document 

to a WTO’s TRIPS negotiation forum to require the disclosure of the source when 

fi ling a patent application.
26

The differences in the positions of the developing countries and the 

developed countries groups regarding concepts and procedures for local wisdom 

protection are the issues that the ICG has to give importance and be aware of such 

problems. Th e ICG secretariat has prepared a report on the analysis of the gaps 

of local wisdom protection, refl ecting the concepts and implementation procedures 

for local wisdom protection in various countries. Th e document has a lot of data 

and interesting issues as follows:
27

✿ Regarding the defi nition, there has been no internationally accepted 

meaning of the term “local wisdom” or “traditional knowledge”. Relevant 

international agreements defi ne the term diff erently. For example, the 

Convention on Biological Diversity (Article 8) focuses only on “knowledge, 

innovations, and practices of indigenous and local communities 

embodying lifestyles relevant for the conservation and sustainable use 

of biological diversity”, while the International Treaty on Plant Genetic 

Resources for Food and Agriculture [Article 9.2(a)] is limited only to 

“traditional knowledge relevant to plant genetic resources for food and 

agriculture”.

  Th e diff erence in the defi nition of “local wisdom or traditional 

knowledge” has created the diff erence in the concepts for protection, 

especially between the “broad guidance”, which includes tangible and 

26 
ITCSD. 2008. WIPO Committee on Traditional Knowledge Fails to Agree on Course of Future Work. (http: 

ictsd.net/i/news/bridgesweekly/31626)

27 
WIPO. 2008. Th e Protection of Traditional Knowledge: Draft Gap Analysis: Revision. Intergovernmental 

Committee on Intellectual Property, Genetic Resource, Traditional Knowledge and Folklore. WIPO/GRTKF/

IC/13/5(b) Rev.
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intangible folklore, knowledge, and practices of indigenous and local 

communities, and the “narrow guidance”, which specifi cally selects the 

traditional knowledge to be protected (such as that according to the 

Convention on Biological Diversity).

✿ With regard to the scope of “protection” of traditional knowledge or 

local wisdom, its broad coverage has resulted in diff erent understandings 

in diff erent countries. Th e meanings of protection may range from the 

legal protection against use without consent or unfair use. In such an 

instance, attention will be paid to policy or law related to intellectual 

property and to the protection against reduction or loss of traditional 

knowledge, whose form of protection will focus on documentation and 

establishment of a system for recording traditional knowledge, etc.

✿ In terms of “mechanisms or tools” for the protection of local wisdom 

or traditional knowledge, a survey on this matter in various countries 

reveals that there are a number of concepts and recommendations, 

which can be classifi ed into three major mechanisms as follows:

 (1) Protection under the intellectual property law system, such as patent 

law (in case of traditional knowledge with characteristics specifi ed 

in the patent law); protection under the trade secret law proposing 

the disclosure of the source of the traditional knowledge whose 

patent application is being fi led (proposition has been made by 

many countries to WTO and WIPO); protection under the principle 

of unfair competition as prescribed in the Paris Convention, etc.

 (2) Protection under international agreements on environment such as 

the Convention on Biological Diversity, the International Treaty on 

Plant Genetic Resources for Food and Agriculture, the Convention 

to Combat Desertifi cation, etc.

 (3) Protection under other international rules such as the Bonn Guidelines 

on Access to Genetic Resources and Fair and Equitable Sharing of 

the Benefi ts Arising out of their Utilization, the UN Declaration on 

the Rights of Indigenous Peoples, etc. 

✿ Regarding the “objectives” of traditional knowledge or local wisdom 

protection, which are numerous, they are: to accept the value of traditional 

knowledge; to promote the respect to traditional knowledge; to promote 

the conservation and maintenance of traditional knowledge; to protect the 

right of the traditional knowledge holders or guardians; and to promote 

sustainable development of communities.
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Th ese gaps or diff erences are the major causes of delays in international 

negotiations for the protection of traditional knowledge and folklore as very little 

progress has been made. However, such diff erences are worth considering in 

setting up a mechanism or sui generis system for the protection of Th ai traditional 

knowledge or local wisdom.

7.5 Situation related to the protection and promotion 
of Th ai traditional medicine wisdom under the 1999 
Protection and Promotion of Th ai Traditional Medicine 
Wisdom Act

Article 5 of the 1999 Protection and Promotion of Th ai Traditional Medicine 

Wisdom Act prescribes that there shall be a committee on the protection and 

promotion of Th ai traditional medicine wisdom which has the powers to give 

advice or consultation to the Public Health Minister with regard to the issuance 

of ministerial regulations, rules or notifi cations in accordance with the Act, to 

promote and develop the utilization of Th ai traditional medicine wisdom and herbs, 

to prepare the register of Th ai traditional medicine wisdom, etc, by establishing a 

Th ai Traditional Medicine Wisdom Fund at the Department for Development of Th ai 

Traditional and Alternative Medicine. Th e fund’s purpose is to provide revolving 

funds for activities related to the protection and promotion of Th ai traditional 

medicine wisdom.

Th e operations for protecting and promoting Th ai traditional medicine 

wisdom are essentially as follows:

7.5.1 Legal operations
Since 29 May 2000, the date on which the Act was eff ective, many ministerial 

regulations, notifi cations and rules have been issued as follows:

(1) Th ree ministerial regulations

 (1.1) Ministerial regulations prescribing criteria and procedures for 

recruiting/selecting expert committee members, B.E. 2546 (2003)

 (1.2) Ministerial regulations prescribing fees related to Th ai traditional 

medicine wisdom, B.E. 2549 (2006)

 (1.3) Ministerial regulations prescribing criteria and procedures for 

selecting expert committee members (no. 2), B.E. 2552 (2009)
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 One set of draft ministerial regulations under the review of the Council 

of State, i.e. ministerial regulations on submission of registration requests, issuance 

of registration certifi cate, and revocation of registration of private land that is the 

source of herbs or will be used for planting herbs, B.E. ….

 Draft ministerial regulations that are under review of the Offi  ce of the 

Council of State: six drafts as listed below:

 1. Draft ministerial regulations on criteria and procedures for issuing 

notifications prescribing Thai traditional drug formulas or Thai 

traditional medicine textbooks of the nation, B.E. ….

 2. Draft ministerial regulations on criteria and procedures for issuing 

notifi cations prescribing general Th ai traditional drug formulas or 

general Th ai traditional medicine textbooks, B.E. ….

 3. Draft ministerial regulations on procedures and conditions for 

application for permission and conditions for permission, limitations 

of rights, and compensation for the use of Th ai traditional drug 

formulas or Thai traditional medicine textbooks of the nation, 

B.E. ….

 4. Draft ministerial regulations on application for registration of Th ai 

traditional medicine wisdom, investigation, consideration for making 

decisions, and format of registration certifi cate of right in Th ai 

traditional medicine wisdom, B.E. ….

 5. Draft ministerial regulations on granting permission to use Th ai 

traditional medicine wisdom of right-holders and revocation of 

the permission to use the Th ai traditional medicine wisdom of the 

registrar, B.E. ….

 6. Draft ministerial regulations on criteria, procedures and conditions 

for application for a permit and for granting a permit to conduct 

research or export controlled herbs or sell or process controlled 

herbs for commercial purposes, renewal of a permit, and issuance 

of a permit substitute, B.E. ….

(2) Notifi cations of the Ministry of Public Health

 (2.1) Notifi cation of the MoPH No. 1, B.E. 2546 (2003) on specifi cation 

of expert committee member nomination form, resume form, and 

election ballot

 (2.2) Notifi cation of the MoPH on specifi cation of provincial areas
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 (2.3) Notifi cation of the MoPH on appointment of competent offi  cials, 

B.E. 2548 (2005)

 (2.4) Notifi cation of the MoPH on specifi cation of ID cards of competent 

offi  cials, B.E. 2548 (2005) 

 (2.5) Notifi cation of the MoPH on controlled herb (kwao khruea), 

B.E. 2549 (2006) 

 (2.6) Notifi cation of the MoPH No. 1, B.E. 2551 (2008) on management 

plan for herb protection in the Phu Pha Kut conservation area, 

Mukdahan province, B.E. 2551–2553 (2008–2010), under the 

Protection and Promotion of Th ai Traditional Medicine Wisdom 

Act, B.E. 2542 (1999) (short-term plan)

(3) Rules of the Committee on the Protection and Promotion of Thai 

Traditional Medicine Wisdom 

 (3.1) Rule of the Committee on the Protection and Promotion of Th ai 

Traditional Medicine Wisdom on setting up a register of wisdom, 

B.E. 2547 (2004) 

 (3.2) Rule of the Committee on the Protection and Promotion of Th ai 

Traditional Medicine Wisdom on management, revenue generation, 

and spending of the fund, B.E. 2548 (2005)

(4) Notifi cations of the Committee on the Protection and Promotion of Th ai 

Traditional Medicine Wisdom 

 (4.1) Notifi cation of the Committee on the Protection and Promotion 

of Th ai Traditional Medicine Wisdom on specifying the form for 

notifying and listing with details, according to the Notifi cation of 

the Ministry of Public Health on controlled herb (kwao khruea), 

B.E. 2549 (2006), under the 1999 Protection and Promotion of 

Th ai Traditional Medicine Wisdom Act.

 (4.2) Notifi cation of the Committee on the Protection and Promotion 

of Th ai Traditional Medicine Wisdom on criteria and procedures 

for supporting or promoting activities related to the protection 

and promotion of Th ai traditional medicine wisdom, B.E. 2549 

(2006), of the Th ai Traditional Medicine Wisdom Fund.
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In chronological order, the ministerial regulations, notifi cations of the ministry, 

and rules issued by year, are as follows:

2003 1. Ministerial regulations prescribing criteria and procedures for 

recruiting/selecting expert committee members, B.E. 2546 (2003)

 2. Notifi cation of the MoPH No. 1, B.E. 2546 (2003), on specifi cation 

of expert committee member nomination form, resume form, and 

election ballot

 3. Notifi cation of the MoPH on specifi cation of provincial areas

2004 1. Rule of the Committee on the Protection and Promotion of Th ai 

Traditional Medicine Wisdom on setting up a register of wisdom, 

B.E. 2547 (2004) 

2005 1. Notifi cation of the MoPH on appointment of competent offi  cials, 

B.E. 2548 (2005) 

 2. Notifi cation of the MoPH on specifi cation of ID cards of competent 

offi  cials, B.E. 2548 (2005) 

 3. Rule of the Committee on the Protection and Promotion of Th ai 

Traditional Medicine Wisdom on management, revenue generation, 

and spending of the fund, B.E. 2548 (2005) 

2006 1. Ministerial regulations prescribing fees related to Th ai traditional 

medicine wisdom, B.E 2549 (2006)

 2. Notifi cation of the MoPH on controlled herb (kwao khruea), B.E. 

2549 (2006) 

 3. Notifi cation of the Committee on the Protection and Promotion 

of Th ai Traditional Medicine Wisdom on specifying the form for 

notifying and listing with details, according to the Notifi cation of 

the MoPH on controlled herb (kwao khruea), B.E. 2549 (2006), 

under the 1999 Protection and Promotion of Th ai Traditional 

Medicine Wisdom Act.

 4. Notifi cation of the Committee on the Protection and Promotion 

of Th ai Traditional Medicine Wisdom on criteria and procedures 

for supporting or promoting activities related to the protection 

and promotion of Th ai traditional medicine wisdom, B.E. 2549 

(2006), of the Th ai Traditional Medicine Wisdom Fund.

2008 1. Notifi cation of the MoPH No. 1, B.E. 2551 (2008), on management 

plan for herb protection in the Phu Pha Kut conservation area, 

Mukdahan province, B.E. 2551-2553 (2008-2010), under the 
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Protection and Promotion of Th ai Traditional Medicine Wisdom 

Act, B.E. 2542 (1999) (short-term plan)

2009 1. Ministerial regulations prescribing criteria and procedures for 

recruiting/selecting expert committee members (no. 2), B.E. 2552 

(2009)

7.5.2 Preparation of the register of Thai traditional medicine 
wisdom

As prescribed in Section 14, the rights to Th ai traditional medicine wisdom 

that shall be protected include the rights to Th ai traditional drug formulas and Th ai 

traditional medicine textbooks. For this purpose, the Department for Development of 

Th ai Traditional and Alternative Medicine has the duty to collect all Th ai traditional 

medicine wisdom for setting up a register.

Th ere are three types of Th ai traditional medicine wisdom, namely:

(1) National formulas of Th ai traditional drugs or national textbooks on Th ai 

traditional medicine. 

(2) General formulas of Th ai traditional drugs or general textbooks on Th ai 

traditional medicine. 

(3) Personal formulas of Th ai traditional drugs or personal textbooks on 

Th ai traditional medicine. 

Th e data collected on the register of Th ai traditional medicine
✣

 show 

the following:

Th ere are 53,122 Th ai traditional drug formulas and 4,021 Th ai traditional 

medicine textbooks, as collected by names of owners and textbook titles. Th e 

contents and details of the formulas and the textbooks have not been analyzed 

yet. Th us, they cannot be classifi ed as to whether they are of national, general or 

individual categories.

Th e province with the largest numbers of traditional drug formulas and Th ai 

traditional medicine textbooks is Bangkok (10,540 formulas, 119 textbooks), followed 

by Chon Buri (2,876 formulas, 35 textbooks), Tak (1,877 formulas, 168 textbooks), 

and Phitsanulok (1,885 formulas, 131 textbooks).*

✣
 Data on registration of Th ai traditional medicine wisdom. Bureau for Protection of Th ai Traditional Medicine 

Knowledge and Herbal Plants, 11 February 2010. 

* Data on registration of Th ai traditional medicine wisdom. Bureau for Protection of Th ai Traditional Medicine 

Knowledge and Herbal Plants, 2 October 2009.
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7.5.3 Medicinal herb protection
Th e protection of medicinal herbs under the 1999 Protection and Promotion 

of Th ai Traditional Medicine Wisdom Act is implemented in two approaches, 

namely:

a. The Public Health Minister, with the advice of the Committee on 

Protection and Promotion of Th ai Traditional Medicine Wisdom, has 

the power to publish in the Government Gazette determining the types, 

nature, species and the name of medicinal herbs which are valuable for 

study or research or of economic importance or may be extinct to be 

controlled herbs (Section 44).

b. The protection of herbs and the provenance areas of herbs which 

have natural ecosystems or have biodiversity or can be easily aff ected 

by human acts in the areas designated to be conservation zones, the 

Minister with the advice of the Committee will prepare an action plan 

called the “management plan for the protection of medicinal herbs” for 

submission to the Cabinet for approval (Section 57).

  In areas outside the conservation zones, the Minister with the 

advice of the Committee has the power to issue ministerial regulations 

to designate such areas as medicinal herb protection zones (Section 

61).

  In privately-owned or personal areas that are provenance areas 

of medicinal herbs or will be used for planting medicinal herbs, such 

land areas can be registered with the provincial registrar and, for such 

purpose an application for assistance or support can be made (Section 

64).

(1) Notifi cation of controlled herbs

 Th e MoPH has issued a notifi cation for only one type of herb, i.e. the 

2006 Notifi cation of the MoPH on controlled herb (kwao khruea).

 Th ere have been studies on another two types of medicinal herbs 

(2007–2008), i.e. kritsana (krisana or eagle wood: Aquilaria crassna) and chamod-

ched (small Indian civet: Viverricula indica), which indicate that kritsana does not 

need to be a controlled herb as a lot of kritsana plants are grown in Th ailand; and 

there is no problem of its extinction or scarcity. As regards chamod-ched, its oil 

can be obtained only from farmed animals, not from those in the wild. At present, 

there are fewer than 10 chamod-ched farmers and their incomes are minimal as the 

breeding is rather diffi  cult and ineff ective; and wild chamod-ched are controlled 
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animals under the 1992 Wildlife Preservation and Protection Act, B.E. 2535 (1992). 

Th us, more breeding of chamod-ched in existing farms should be promoted.

 During 2008 and 2009, studies were ongoing on another four medicinal 

herbs: plao-luead (Croton robustus), dongdueng (climbing lily: Gloriosa superba), 

kamphaeng-jed-chan (Salacia chinensis), and khamin-khruea (Arcangelisia fl ava).

(2) Protection of medicinal herbs and their provenances

 In 2008, the Ministry of Public Health issued the Notifi cation of the 

MoPH on management plan for the protection of medicinal herbs in the Phu Pha 

Kut conservation area in Mukdahan province, 2008–2010, under the Protection and 

Promotion of Th ai Traditional Medicine Wisdom Act (eff ective from 28 February 

2008).

 As of 29 October 2009, plans were being drafted for medicinal herb 

protection in another four areas, namely:

 ✿ Chiang Dao Wildlife Sanctuary in Chiang Dao district, Chiang Mai 

province

 ✿ Khao Salat Dai in Th ap Lan National Park, Wang Nam Khiao district, 

Nakhon Ratchasima province

 ✿ Phu Chong Na Yoi National Park, Na Chaluai district, Ubon 

Ratchathani province

 ✿ Sap Langka Wildlife Sanctuary, Lam Sonthi district, Lop Buri 

province

In addition, the medicinal herb protection area surveys were undertaken in 

fi scal years 2008 and 2009 in the following areas:

 (1) Chiang Dao Wildlife Sanctuary, Chiang Mai province, 6,000 rai (1 rai 

= 1,600 sq.m.)

 (2) Phu Chong Na Yoi National Park, Ubon Ratchathani province, 428,750 

rai

 (3) Non-Hunting Area, Somdet Phra Srinagarindra Park, Kanchanaburi 

province, 56,250 rai

 (4) Khlong Nakha Wildlife Sanctuary, Ranong province, 331,546 rai

 (5) Th ale Ban National Park, Satun province, 100,000 rai

 (6) Sap Langka Wildlife Sanctuary in Ranong province, 96,875 rai
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 (7) Na Yung – Nam Som National Park, Udon Th ani province, 200,000 

rai

 (8) Khao Salat Dai, Th ap Lan National Park, Nakhon Ratchasima province, 

7,000 rai

 (9) Phu Langka National Park, Nakhon Phanom province, 789,000 rai

 (10) Th ung Salaeng Luang National Park, Phitsanulok province, 789,000 

rai

 (11) Mae Wong National Park, Kamphaeng Phet province, 279,050 rai

 (12) Pang Sida National Park, Sa Kaeo province, 527,500 rai

 (13) Mae Takhrai National Park, Chiang Mai province, 323,750 rai

 (14) Mae Yuam National Forest Reserve (Right Side), Mae Hong Son 

province, 380,000 rai

 (15) Doi Khun Tan National Park, Lampang province, 159,556 rai

 (16) Ban Th ung Takla Community Forest, Mae Lan and Mae Kang Forest 

Reserves, Phrae province, 9,029 rai

 (17) Doi Th am Pha Pu (Khun Huai Wong), Chiang Rai province, 5,500 

rai

 (18) Ramkhamhaeng National Park, Sukhothai province, 213,000 rai

 (19) Th ap Lan National Park, Prachin Buri province, 212,500 rai

 (20) Phu Suan Sai National Park, Loei province, 73,225 rai

 (21) Phu Kham Bok and Phu Sing Community Forests, Roi Et province, 

7,536 rai

 (22) No Hunting Area, Dun Lamphan Forest, Maha Sarakham province, 

343 rai

 (23) Phukhieo Wildlife Sanctuary, Chaiyaphum province, 900,000 rai

 (24) Phu Sa Dok Bua National Park, Amnat Charoen province, 144,375 rai 

(under operation, 6,000 rai)

 (25) Ban Th ung Sung Community Forest, Krabi province, 7,300 rai

Totally, 5,908,710 rai or 2.87% of the overall conservation area of 205,882,750 

rai has been surveyed.


